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EVICTIONS IN NEW YORK
 Summary proceedings are governed by Article 7 of the Real Property
Actions and Proceedings Law (RPAPL).
 Section 711 provides “No tenant or lawful occupant of a dwelling or
housing accommodation shall be removed from possession except in
a special proceeding”
 Notice of Petition and Petition is the type of documents needed to
commence an action.
 As such, self-help remedies are illegal, and under RPAPL 768, the
HSTPA made it a misdemeanor.

EVICTIONS IN NEW YORK
 Evictions for nonpayment
 Evictions for holdover at end of tenancy
 Evictions for breach of lease
 Evictions where no landlord tenant relationship exists-RPAPL 713

HSTPA EVICTION CHANGES
 2 CONDITION PRECEDENTS TO COMMENCING A SUMMARY
PROCEEDING
 New late notice requirement- RPL 235-e
 Service method and proof
 Fatal defect in any summary proceeding action

 Notice to Quit or Pay Rent
 Use to be a 3 day notice now 14 day notice
 Method of service
 Proof required

HSTPA CHANGES TO EVICTIONS
 RPL 238-A limits fees that can be sought in a summary proceeding
except if provided by statute or regulation
 What is Rent?
 What is additional rent and how do you collect it now?
 Rent demands now 14 days not 3-day notices to quit
 Service time period now 10-17 days not 5-12 days
 Adjournment requests
 Duty to mitigate damages

HSTPA CHANGES TO EVICTIONS
 Right to a jury trial
 Right to pay and stay
 Extended rights to pay and stay-RPAPL 749(3)
 Hardship stays- RPAPL 753(1) applicability to NYC before HSTPA and
now the entire state

WARRANT EVICTION CHANGES
 RPAPL 749 warrant now 14 days not 3 days.
 Warrant no longer cancels the lease
 Court has power at any time to stay, vacate or restore lease.
 Tenant can now pay anytime before execution of the warrant
 RPAPL 753- now extended statewide and provides up to a year stay if
pay use and occupancy and applies to occupants may have to pay back
rent

THETENANT SAFE HARBOR ACT OF
2020
 Became effective June 30, 2020
 Under this law, tenants who “suffered a financial hardship during the
COVID-19 covered period” shall not be evicted for “non-payment of
rent that accrues or becomes due during that period”
 Covered period was defined as March 7, 2020 to June 25, 2021, end of
the declaration of the state of emergency.
 The TSHA as it was known, was an affirmative defense in a summary
proceeding that the tenant could raise.

THETENANT SAFE HARBOR ACT OF
2020
 In determining whether the tenant suffered a hardship, the court was
required to review the following:
 The tenant’s income before the covered period;
 The tenant’s income during the covered period;
 The tenant’s liquid assets and
 The tenant’s eligibility for and receipt of cash assistance, supplemental
nutrition assistance program, supplemental security income, the New York
State disability program, the home energy assistance program (HEAP), or
unemployment insurance or benefits under state or federal law.

THETENANT SAFE HARBOR ACT OF
2020
 The TSHA provided that the landlord could obtain a money judgment
for unpaid rent that accrued during the covered period.
 Applied to non-payment proceedings and holdovers by executive
order 202.66

COVID-19 EMERGENCY EVICTION AND
FORECLOSURE PREVENTION ACT OF 2020
(Chapter 381 of the Laws of 2020) S.9114/A.11181

 On December 28, 2020, Governor Cuomo signed into law the Covid-19
Emergency Eviction and Foreclosure Prevention Act of 2020 (L. 2020, c.
381; “Act”). https://legislation.nysenate.gov/pdf/bills/2019/S9114.
 Immediately stays all pending residential eviction proceedings, including
those commenced on or before March 7, 2020 and residential real
property mortgage foreclosure actions for 60 days
 Stays actions commenced between December 28, 2020 and January 27,
2021 for 60 days from the date of filing (Act, Part A, Paragraph 2).
 Provides that, where a tenant submits to the landlord or to the court a
declaration attesting to hardship arising from or during the COVID-19
pandemic, proceedings will be further stayed or commencement tolled
until May 1, 2021, as extended to August 31, 2021.

COVID-19 EMERGENCY EVICTION AND
FORECLOSURE PREVENTION ACT OF 2020
(Chapter 381 of the Laws of 2020) S.9114/A.11181

 A pending or newly-filed proceeding alleging that a tenant has
persistently and unreasonably engaged in behavior that
substantially infringes upon the use and enjoyment of other tenants
or occupants, or causes a substantial safety hazard to others,
may continue to be heard with certain qualifications outlined in Part
A, Paragraph 9, 9[5].
 For purposes of this Act, a mere allegation of the behavior by the
Petitioner or an agent of the petitioner alleging such behavior shall
not be sufficient evidence to establish that the tenant has engaged in
such behavior.

Default Judgments
 If the court previously had issued a default judgment in an eviction
matter prior to December 28, 2020, it must be “removed”, which
means vacated, and the matter shall be restored to the calendar, upon
the tenant’s written or oral request to the court before or during
that hearing.
 Prior to May 1, 2021, which was extended to August 31, 2021, no
court shall issue a default judgment authorizing an eviction in a
residential eviction matter, or authorizing the enforcement of an
eviction pursuant to a default judgment without first holding a hearing
upon motion of the Petitioner. (Part A, Section 7).

Prior Judgments on Objectionable or
nuisance behavior
 If a court had awarded judgment in favor of the Petitioner on or
before December 28, 2020 on the basis of objectionable or nuisance
behavior, prior to permitting an eviction the court shall hold a hearing
to determine whether the tenant is persisting in such conduct
(“unreasonable behavior that substantially infringes on the use and
enjoyment of other tenants or occupants or causes substantial safety
hazard to others”) (Part A, Section 9[2]).

Pre-Eviction Notices under prior law
 A Landlord shall include a “Hardship Declaration” in 14-point type,
with…
 every written demand made for rent made pursuant to subdivision 2 of
section 711 of the RPAPL;
 With any other written notice required by the lease or tenancy agreement;
 Law or rule to be provided prior to the commencement of an eviction
proceeding, and
 With every notice of petition served on a tenant.

HARDSHIP DECLARATION FORM
REQUIREMENTS
 The Office of Court Administration has provided translations to the most
common spoken languages.
 If the translation of the hardship Declaration in the tenant’s primary
language is not available on the OCA public website, it shall be the
landlord’s responsibility to obtain a suitable translation of the declaration in
the tenant’s primary language.
 These notices must be served in the same manner as the Petition.
 The notice must also include
 A mailing address, telephone number and active email address the tenant can use to
contact the landlord and return the hardship form to;
 A list of all not-for-profit legal service providers actively handling housing matters in
the county where the subject premises are located. These lists are to be prepared
and regularly updated by OCA. (“List”).

Court Practice upon Commencement of a
new proceeding
 The court cannot accept a new residential eviction proceeding filing
unless it is accompanied by both
 An affidavit of service of the Blank Hardship Declaration and the List.
 An affidavit from the landlord stating that no Hardship Declaration has been
received from the tenant or that the Nuisance Exception applies.
 The petition must now attach a copy of the hardship declaration in English, or
in tenant’s primary language.

Court confirmation
 The court must expediently seek confirmation by the tenant, on the
record or in writing, that the tenant has received the blank
Declaration and has not submitted a completed Declaration to
petitioner-landlord, an agent of the Petitioner-landlord or the court.
 If the court determines that the tenant has not yet received the
Declaration, it must stay further proceedings for no less than 10
business days and provide the tenant with a copy of a blank
Declaration in both English and the tenant’s primary language.

Receipt of Declaration
 In any case where a Hardship Declaration is submitted to a landlord, a
landlord’s agent, or the court, the matter must be stayed until at least
May 1, 2021 unless the nuisance exception applies.
 Where the procedures have been followed and no Declaration is
submitted, the matter may proceed in the normal course.

Nuisance Exception
 Where a pending or new petition alleges “unreasonable behavior that
substantially infringes on the use and enjoyment of other tenants or
occupants or causes substantial safety hazard to others” the stay
provisions of the Act do not apply.
 The matter will be reviewed in the normal course and a warrant of eviction
may issue.
 In pending proceedings where a nuisance holdover has not been previously
pleaded, the landlord must submit a new petition containing those allegations.
 If nuisance is not proven, and the tenant has submitted a Hardship
Declaration, the court must stay the eviction until at least May 1, 2021, which
was extended to August 31, 2021.

New Warrant Requirements
 A new warrant will be required in all pending actions that now states:
 The tenant has not submitted the hardship declaration and the tenant was properly
served with a copy of the hardship declaration pursuant to this section, listing dates
the tenant was served with the hardship declaration by the petitioner and the court;
OR
 The tenant is ineligible for a stay under this Act because the court has found that the
tenant is persistently and unreasonably engaging in behavior that substantially
infringes on the use and enjoyment of other tenants or occupants or causes a
substantial safety hazard to others, with a specific description of the behavior.
 Unless the warrant contains the nuisance exception language, if any tenant delivers
the hardship declaration to the officer to whom the warrant is directed, the officer
shall not execute the warrant and shall return the hardship form to the court
indicating the appropriate index number.

The Covid-19 Emergency Rental
Assistance Program of 2021
 The state waited to roll this out as part of the budget for the 20212022 year.
 Known as Emergency Rental Assistance Program (ERAP)
 ERAP uses federal funds from the American Rescue Plan of 2021 to
provide monetary assistance for up to 12 months of rental and utility
arrears for eligible tenants, with the money being paid directly to the
landlord.
 The Office of Temporary and Disability Assistance (OTDA) is
administering the program

The Covid-19 Emergency Rental
Assistance Program of 2021
 Should a landlord accept, there are built in protections for the tenant
 Neither a nonpayment or holdover can be commenced against a tenant who
has applied for ERAP, unless and until the tenant has been found to be
ineligible.
 If there is a pending action and then a tenant applies to ERAP, the tenant gets
the benefit of a stay of that proceeding until an eligibility determination has
been made.
 If a landlord refuses the money or fails to cooperate, and the tenant is
otherwise eligible for ERAP funds, the money gets set aside for 180 days
allowing time for the parties to settle the matter. If they do not resolve the
issue within 12 months, landlord ultimately waives the rights to the money
and cannot sue or evict on it.

The Covid-19 Emergency Rental
Assistance Program of 2021
 By accepting the funds
 Landlord agrees the payment made by ERAP will not be used as the basis for
non-payment eviction
 Landlord agrees to waive all late fees due on rental arrears paid by ERAP
 The landlord cannot raise rent for one year after the first rental assistance
payment is received.
 A landlord cannot pursue a holdover eviction for one year after the first
payment is made, unless the tenant becomes a nuisance.

Chrysafis v. Marks
 Challenge to Part A of the COVID-19 Emergency Eviction and
Foreclosure Prevention Act of 2020 (CEEFPA).
 On May 6, 2021, Pantelis Chrysafis, Betty S. Cohen, Brandie LaCasse,
Mudan Shi, Feng Zhou, and the Rent Stabilization Association of NYC,
Inc. (“Plaintiffs”), represented by Gibson Dunn partners Randy M.
Mastro and Akiva Shapiro, filed suit in the U.S. District Court for
the Eastern District of New York. Plaintiffs alleged that CEEFPA—
which shuts them out of the housing courts without a hearing and
compels them to convey government messages against their own
wishes and interests—violates the Due Process Clause and the First
Amendment.

Chrysafis v. Marks
 On Thursday, August 12, 2021, the Supreme Court granted Gibson
Dunn’s request for an extraordinary writ of injunction pending appeal
and held that New York State’s eviction moratorium law
(“CEEFPA”)—which bars landlords from commencing or continuing
eviction proceedings against any tenants who self-certify that they are
suffering a COVID-related “hardship,” with no opportunity for
property owners to challenge those hardship claims—is inconsistent
with fundamental due process principles.

S 50001
 HIGHLIGHTS
 Amends ERAP to allow residents in a municipality that chose not to participate in
the statewide program (Onondaga and Monroe counties) to apply for ERAP funds
from the state after municipality has distributed or obligated all of the
municipality’s available federal emergency rental assistance funds and the resident
is eligible.
 Application process will now be offered on the phone to landlords and tenants
 ERAP application information will be shared with the OCA so the court can
determine whether a litigant in the proceeding has applied for or been granted
assistance from ERAP.
 If a tenant has applied for the ERAP or local program, regardless of whether being
brought for a holdover for expired lease or nonpayment, no eviction shall be
commenced until a determination of ineligibility is made. They have added the
nuisance exception here.

S 50001
 Acceptance of money is an agreement to the following:

 Arrears covered by this payment are satisfied and will not be used as the basis of a
nonpayment proceeding
 No late fees will be paid on any arrears paid by ERAP
 Cannot increase rent higher than at time of application for ERAP for one year from
the date the rental assistance is received.
 Cannot evict for expired lease or holdover for 12 months after rental assistance is
received.
 With the exception of a tenant who intentionally causes significant damage to the property
or is persistently and unreasonably engaging in behavior that substantially infringes on the use
and enjoyment of other tenants or occupants or causes a substantial safety hazard to others
provided (SEE SECTION 9-a BELOW):
 If eviction is not pending-petitioner has to file an affidavit attesting to that the respondent
intentionally caused significant damage to the property or is persistently infringes and
unreasonably engaging in such behavior, with a specific description of the behavior alleged.

S 50001
 Section 9-a- EXPIRED LEASE OR HOLDOVER TENANT
NUISANCE STANDARD
 IF AN EVICTION IS NOT PENDING→ Petitioner shall file an
affidavit under penalty of perjury with the petition attesting that the
respondent intentionally caused significant damage to the property or is
persistently and unreasonably engaging in such behavior with a specific
description of the behavior alleged.
 IF AN EVICTION IS PENDING→ If you did not previous allege that
the tenant caused significant damage to the property or is persistently and
unreasonably engaged in such behavior, then a new petitions and
compliance with all notice and service requirements is needed.

S 50001
 If the court has awarded a judgment against a tenant prior to September 2,
2021, on the basis of objectionable or nuisance behavior, the court shall
hold a hearing to determine whether the tenant is continuing to
intentionally cause significant damage to the property or persist in engaging
in unreasonable behavior that substantially infringes on the use and
enjoyment of other tenants or occupants or causes a substantial safety
hazard to others.
 If a landlord fails to establish this standard and
 The tenant’s application is still pending or if the landlord has accepted rent then the
action will be dismissed.

 If a landlord establishes that a tenant has intentionally caused significant
damage to the property or persistently and unreasonably engaged in such
behavior, the proceedings may continue.

Part C-Residential Eviction Protections
 PART C- RESIDENTIAL EVICTION PROTECTIONS – NEW HARDSHIP FORM
AND REQUIERMENTS TO PROCEED WITH EVICTION ACTIONS

 PRE-EVICTION NOTICES: Paragraph 2- Page 21 line 26 of the law
 Landlords need to include a hardship declaration in 14-point type, with every notice of
default, notice to quit, notice to terminate, notice to non-renew under RPL 226-c.
 In addition must include:
 A notice with a mailing address, telephone number, and active email address that the tenant
can use to contact the landlord and return the hardship;
 List of service providers

Part C-Residential Eviction Protections
 REQUIRED AFFIDAVIT: Paragraph 3- Page 21 line 41 of the law

 At the time of filing, must file an affidavit of the petitioner or Petitioner’s agent,
demonstrating the manner in which the hardship declaration was reserved with the
pre-eviction notice.

 (a)Attesting at the time of filing that neither the petitioner or its agent has received a
hardship declaration from the tenant or any other occupant
 (b) attesting that the tenant or occupant has returned the hardship declaration but the
Respondent is intentionally caused significant damage to the property or is persistently and
unreasonably engaging in such behavior with a specific description of the behavior alleged or
 (c) attesting that the respondent or another occupant of the unit that is the
subject of the proceeding has returned a hardship declaration but the petitioner
believes in good faith that the hardship certified in the declaration does not exist.
 If a petitioner submits the affidavit under (c) above, then the petition needs to
include a cover letter
 The cover letter must include the following statement
 NOTICE TO TENANT: PAGE 22 LINE 21

Part C-Residential Eviction Protections
 PENDING ACTIONS
 In any action where a warrant has not been issued, including those dating all the
way back to March 7, 2020, if the tenant provides a hardship, the court shall stay
the eviction until January 15, 2022.
 DEFAULT JUDGMENTS

 No court shall issue a default judgment authorizing a warrant of eviction against a respondent
without holding a hearing after September 2, 2021, upon motion of the petitioner. The
Petitioner needs to file a motion stating that the petitioner has served notice of the motion
on the tenant including a copy of the notice. This includes all warrants issued from March 7,
2020. Defaults issued since August 13, 2021 will be vacated regardless of any motion and
restored to the calendar upon the Respondent’s written or oral request. An order to show
cause will not be needed.
 In any eviction where the warrant was issued including back to March 7, 2020, the warrant is
not effective as against occupants unless it complied with RPAPL Section 749.
 The warrant must state dates hardship was served
 If alleging nuisance it must state specific facts.

Part C-Residential Eviction Protections
 REBUTTABLE PRESUMPTION- PAGE 24, SECTION 9,
LINE 5

 Unless the court determines a tenant’s claim invalid, it shall create a
rebuttable presumption that the tenant is experiencing a hardship in any
proceeding brought.
 A stay will be granted through January 15, 2022.
 Unless a motion is made by petitioner attesting in good faith that the respondent has not
experienced a hardship with notice to the respondent and the court shall grant a hearing
to determine whether to find the Respondent’s hardship claim invalid.
 After a hearing if the court finds the claim valid→ the stay is granted and if the tenant
appears eligible shall be directed to apply for ERAP funds.
 If the court finds that the claim is not valid→ then the proceedings shall continue on the
merits.

Time To Go Over The
Protected Classes

Classes Protected Under FHA
Known as the “Federal 7”
 Race
 Color
 Religion-overt and indirect discrimination
 National origin-birthplace, ethic background, LEP
 Sex- includes sexual harassment
 Disability
 Familial status-pregnant, legal custodian of a child under 18,
securing custody of a child, adoption
Jaime Michelle Cain
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NewYork State Human Rights Law
Executive Law- Article 15 §290 et seq.
 Includes the 7 protected classes under the FHA plus adds:
 Age
 Marital Status
 Military Status
 Sexual Orientation
 Gender Identity or Expression (Genda)
 Source of Income
Jaime Michelle Cain
September 7, 2021
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Disparate Impact Analysis
Texas Dept. of Housing and Community Affairs (TDHCA)
v. Inclusive Communities Project Inc.

 In a 5-4 ruling the U.S. Supreme Court ruled that housing decisions with a disparate
impact, or discriminatory effect, are unlawful under the Fair Housing Act, regardless
of intent.
 HUD guidance elements of proof:
 Plaintiff bears the burden of proving a prima facie case
 The burden then shifts to the defendant to prove that the practice is necessary to achieve a
“substantial, legitimate, nondiscriminatory” interest.
 If the defendant satisfies this burden, then the plaintiff may still establish liability by proving that
the substantial, legitimate, nondiscriminatory interest could be served by a practice that has a
less discriminatory effect.
Jaime Michelle Cain
September 7, 2021
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Examples of Disparate Impact
 Use of credit score/credit check
 Co-signors
 Income 4x rent requirement
 Criminal background checks
 Prohibitions against certain breeds of dogs

Jaime Michelle Cain
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Familial Status
 ADDED AS PART OF THE AMENDMENTS IN 1988.
 FAMILIES UNDER THE ACT ARE DEFINED AS ONE OR MORE
INDIVIDUALS UNDER THE AGE OF 18, WHO ARE DOMILCILED
WITH A PARENT OR OTHER PERSON HAVING CUSTODY OF
THEM OR WHO ARE DOMICILED WITH A PERSON DESIGNATED
BY THE PARENT OR OTHER PERSON HAVING SUCH CUSTODY
WITH THE WRITTEN PERMISSION OF SUCH PARENT OR OTHER
PERSON. Section 3602(K).
 Also includes pregnant women, persons in the process of adopting a
minor child, foster parents.
 HOT TOPIC- OCCUPANCY STANDARDS- HUD KEATING MEMO

 A local municipality that imposes an occupancy standard carries the burden of
establishing that it is reasonable. Fair Housing Advocates v. City of Richmond
Heights, 209 F. 3d 626 (6th Cir. 2000).

Jaime Michelle Cain
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Familial Status
 Keating Memo suggests the following:
 Two-person per bedroom policies unless other rooms in the
home can be considered habitable
 Size of bedrooms at the property should be taken into
account as some bedrooms may be large enough for
additional persons
 Two-person per bedroom rule may be negated in situations
where the bedroom is too small

Jaime Michelle Cain
September 7, 2021
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Occupancy Standards
 The Fair Housing Act specifically allows housing
providers to adhere to local, state or federal restrictions
regarding the maximum number of occupants permitted
to occupy a dwelling (42 U.S.C. 3607(b)(1)).
 Such restrictions may include:
 Property maintenance codes
 Zoning codes
 Minimum floor area requirements
 Similar provisions
Jaime Michelle Cain
September 7, 2021
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Occupancy Standards
 Occupancy standards should be no more restrictive
than local health and safety standards or other
governmental restrictions that limits the number of
occupants in a dwelling.
 The allowable number of occupants is usually based on
the size of the unit, with particular emphasis on the
square footage of the bedrooms and living area.
 Look to see if local area where property is located has a
Property Maintenance Code.
Jaime Michelle Cain
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Occupancy Standards
 Many cities have adopted the International Property Maintenance Code
(IPMC).





All bedrooms with one person should have at least 70 sq. ft.
Shared bedrooms must have at least 50 sq. ft. per person
Kitchens and other non-habitable rooms cannot be used for bedrooms
Every unit should have an overall occupant limitation based on its overall size
 1-2 occupants- 120 sq. ft. living room
 3-5 occupants- 120 sq. ft. living room and 80 sq. ft. dining room
 6 or more occupants- must have at least 150 sq. ft. living room and 100 sq. ft. dining
room

 Where there is no local occupancy or restriction how do you evaluate?
 Can defer to IPMC
 Look at overall size and configuration of the unit
 Review physical limitations such as sewer and major system capabilities

Jaime Michelle Cain
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Familial Status Pitfalls
 Can you restrict different sexes from sharing bedrooms?
 Does a pregnant woman count as 1 or 2 people?
 What age does a child count as an occupant?
 Suggesting this isn’t a place for children
 Imposing additional fees or rules for children

Jaime Michelle Cain
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Ways to protect yourself
 Consider bedroom size, configuration and livable space
when deciding on an occupant limit
 All identical units should have the same standard
 Write a policy for each type of unit
 Do not post online
 Review all local codes, fire, building and zoning to make
sure you are compliant with any local rules

Jaime Michelle Cain
September 7, 2021
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CanYou Discriminate Based
on Criminal Status?
 Landlords have every right to establish their own policies governing who may live there, if their standards
are fair, reasonable, and nondiscriminatory—that is, that they apply equally to all applicants regardless of
race, color, religion, sex, familial status, national origin, disability—or any other personal characteristic
protected under state and local fair housing laws.
 The FHA also specifically excludes individuals who pose a direct threat to the health or safety of other
individuals or whose tenancy would result in substantial physical damage to the property of others.
 that includes criminal background checks to the extent that they serve the owner’s legitimate business
interest in:
 Protecting their property and the safety and property of their residents;
 Ensuring that applicants can pay the rent; and
 Retaining other residents who may be fearful and leave the community if a person with a criminal record is allowed
to live there.

 The liability risk stems not from performing criminal records screening but how you perform it, including
not only your screening criteria but how you use the results to make decisions about applicants.

Jaime Michelle Cain
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April 4, 2016 Guidance From HUD
 On April 4, 2016, HUD issued Guidance on the Application of Fair Housing
Standards to the use of criminal records by providers of housing
 Guidance given due to the fact that criminal record-based barriers to housing are having a
disproportionate impact on the African American and Hispanic population.
 HUD issued a memorandum that a housing provider violates the Fair Housing Act when the
provider’s policy or practice has an unjustified discriminatory effect, even when the provider
has no intent to discriminate. 24 C.F.R. § 100.500
 Under this standard, a facially-neutral policy or practice that has a discriminatory effect
violates the FHA if it is not supported by a legally sufficient justification.

Jaime Michelle Cain
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Individualized Assessment of an
Applicant’s Criminal History
 What was the nature of the crime?
 When was it committed?
 Length of time between conviction and application? (HUD
suggests a 7-year look-back period)
 Repeated convictions?
 Have they lived in other housing without issue and are they
able to provide positive landlord references?
 Positive employment record?
 Allow applicants the opportunity to give you specific facts
and circumstances surrounding the criminal record.
Jaime Michelle Cain
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Rules to follow before you run
a criminal background check
 Don’t perform criminal background checks unless and until you complete the credit, rental history, and other
necessary checks and determine the applicant is qualified.
 Never automatically deny an applicant based on a criminal conviction
 Never deny anyone based on an arrest
 in applying the substantial interest standard determine the nature of the felony a person was convicted of
committing. Although the guidance doesn’t specify the types of felonies that owners may reasonably consider as
posing a danger to safety and property, legal experts and case law suggest that the list includes convictions for:
 Illegal manufacture or distribution (but not mere possession) of drugs and other specified controlled substances;
 Sexual assaults;
 Other violent crimes like homicide, assault and battery, domestic violence, robbery, and false imprisonment; and
 Arson, vandalism, and other crimes causing significant damage to property.
Jaime Michelle Cain
September 7, 2021
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So NowWhat?
 Make sure your websites, advertising materials, applications, application process, and leases
do not have a blanket restriction on renting to anyone with a criminal conviction.
 Have a clear and written criminal history policy in place (training manuals)
 Make sure your staff is trained and understands the policy
 Run all application checks, credit history, employment, landlord references first before
criminal background check.
 Order county courthouse or docket details to get additional information about the
conviction if needed.
 Exclude use of arrests
 Do not make exceptions for some individuals but not make the same exception for
another individual based on the individual’s inclusion in a protected class
Jaime Michelle Cain
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MoreThings To Consider
 The more recent the conviction, the greater the justification for considering the person who committed it as posing
a risk of danger to safety and property. Based on court cases, the unofficial window is seven years. Exception: Sexual
assault convictions don’t have a shelf life. In other words, they may be grounds for denying an applicant housing
regardless of how long ago they occurred.
 incorporate a process for assessing each case individually that takes into account mitigating factors explaining why
the person has a criminal record, such as:
 The circumstances surrounding the criminal conduct;
 How old the person was when he or she engaged in the conduct;
 Evidence that the individual has maintained a good tenant history before or after the conviction or conduct; and
 Evidence of rehabilitation efforts.
 ALWAYS APPLY THESE POLICIES CONSISTENTLY

Jaime Michelle Cain
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May Still ExcludeThis Specific Conviction
 Housing providers may exclude persons convicted of
the illegal manufacture or distribution of a controlled
substance. 42 U.S.C. 3607(b)(4).
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